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SALE & SHIPPING TERMS 

1 General  

(a) These terms (terms) apply to the sale and shipping 
of Products by Ausfine Foods USA LLC, a 
Delaware limited liability company (Ausfine) to the 
Buyer named on the Sales Contract agreed 
between the parties.  These terms together with the 
Sales Contract and any terms incorporated under it 
form a binding contract between the parties, with 
effect from the time the Sales Contract is 
exchanged and agreed.       

(b) These terms only apply to the shipping of Products 
if Ausfine is contractually required to ship pursuant 
to the Sales Contract or Incoterms incorporated 
into the Sales Contract.  

(c) These terms prevail over any inconsistent terms in 
any document of the Buyer or a third party, such as 
a printed consignment note, request for quotation, 
bill of lading, purchase order or terms of sale, 
including even where one of Ausfine’s 
representatives signs such a document.  

(d) These terms are intended to apply in conjunction 
with the Incoterms,  but if there is any conflict 
between the provisions of Incoterms and these 
terms, these terms prevail. 

(e) In these terms, unless the context otherwise 
requires: 

(i) Headings - the headings of the various 
sections and clauses of these terms are for 
convenience of reference only and do not 
modify, define, expand or limit any of the terms 
or provisions of these terms. 

(ii) Plurals, Genders, Persons - the singular 
includes the plural and vice versa. Words 
importing one gender include every gender. A 
reference to a person includes a corporation 
and vice versa. 

(f) A reference to legislation or to a provision of 
legislation includes a modification or re-enactment 
of it, a legislative provision substituted for it and a 
regulation or statutory instrument issued under it. 

(g) A reference to conduct includes an omission, 
statement and undertaking, whether or not in 
writing. 

(h) A reference to a right or obligation of any two or 
more persons confers that right, or imposes that 
obligation, as the case may be, jointly and 
severally. 

2 Delivery and packaging Instructions  

(a) The Buyer will issue to Ausfine instructions for 
delivery of the Products at the agreed delivery point 
in the Sales Contract not less than 28 days prior to 
the agreed date of delivery of the Products as set 
out in the relevant purchase order. These 
instructions will include the address for the delivery 
of the Products, and the person nominated to 
accept delivery of the Products at that address. 

(b) If the Buyer fails to issue instructions in accordance 
with clause 2(a), Ausfine will be entitled to invoice 
the Products as of the last delivery day resulting 
from the purchase as set out in the relevant 
purchase order and demand payment as if the 
same had been supplied on said day, provided that 
Ausfine keeps said goods available for the Buyer at 
the latter’s reasonable expense and risk.  
Alternatively, Ausfine is entitled to cancel the 
contract under  clause 10 and recover its costs, 
including (but not limited to) fees from the carrier, 
additional documentation fees from issuing 
authorities, additional handling and/or storage 
costs associated with the Products.    

(c) It is the responsibility of the Buyer to ensure, and to 
bear the costs of ensuring, that: 

(i) the Products comply with applicable laws and 
regulations at the places of delivery and 
distribution, in relation to the nature, condition, 
packaging, certification, weighing, 
administrative documents and approvals, 
Product documents and materials, labelling, 

palletisation, handling, transportation, storage 

stamping and like requirements; and  

(ii) the Products are packed in a manner having 
regard to their nature which is adequate to 
withstand the ordinary risk of handling, storage 
or carriage, that the Products are accurately 
described in writing, and the packaging or 
containers used are in fit and proper condition.   

(d) The Buyer must provide clear and complete 
instructions to Ausfine as to the requirements in 
clause 2(c) (if any) including temperature control 
for the Products, prior to execution of the Sales 
Contract, or promptly on execution thereof.  If at 
any time the Buyer’s requirements lead to 
additional work or costs for Ausfine not accounted 
for in the agreed Sales Contract, the requirements 
are subject to agreement by Ausfine, and Ausfine 
may charge for the work, including (but not limited 
to) reefer temperature amendment fees from the 
carrier, charges from transport companies, 
additional handling and/or labour costs and 
additional documentation fees from carriers or 
authorities.   

(e) Ausfine will use reasonable endeavours to meet 
the Buyer’s requirements in clauses 2(a), 2(c) 
and/or 2(d) as agreed by Ausfine but will not be 
liable for any failure to meet the Buyer’s 
requirements in clauses 2(a), 2(c) and/or 2(d) in 
tort (including negligence), contract, bailment, 
contravention of any statute or breach of duty or 
otherwise whatsoever, and howsoever caused 
unless caused by Ausfine’s gross negligence, 
fraud, criminal conduct or wilful misconduct.  The 
Buyer must check compliance of Ausfine with its 
requirements in clause 2(a), 2(c) and/or 2(d) and 
may advise Ausfine of any shortfalls.  Where 
Ausfine has failed to meet agreed requirements in 
clause 2(a), 2(c) and/or 2(d), the Buyer’s sole 
remedy is to require Ausfine to re-perform the work 
at no additional charge.  Otherwise, Ausfine may 
charge for work done. 
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(f) The Buyer warrants that: 

(i) any VGM or delivery and packaging 
instructions provided to Ausfine by the Buyer 
are accurate and comply with with the 
applicable maritime laws, rules and 
regulations, have been calculated in 
accordance with an approved method and that 
it is supplied in time to be used in vessel 
planning;  

(ii) it has complied with all applicable laws and 
regulations of any government authorities 
relating to the nature, condition, packaging, 
handling, storage, weight and carriage of the 
Products including all laws related to motor 
carrier safety;  

(iii) it will provide all such assistance, information 
and documentation that may be necessary to 
enable Ausfine to comply with any applicable 
law and regulations for the Products, their 
transport, delivery and storage;   

(iv) it will provide all unloading equipment, cranes 
and forklifts if required, and will provide 
engineering support and lashing points and tie 
down lugs where needed;  

(v) it will ensure that there is suitable, clear and 
unencumbered access and access points at 
delivery locations; and  

(vi) it will not request transportation of any 
Products which require temperature control 
without previously giving written notice of their 
nature and the particular temperature range to 
be maintained and, in the case of a 
temperature controlled container stuffed by or 
on behalf of the Buyer.  

(g) If the requirements of clause 2(f) are not complied 
with by the Buyer, Ausfine will not be liable for any 
loss of or damage to the Products caused by such 
non-compliance unless such loss or damage to the 
Products is caused by Ausfine’s, wilful misconduct 
or gross negligence, fraud or criminal conduct. 

(h) Unless agreed in writing, Ausfine is not obliged to 
make any declaration for the purposes of any 
statute, convention or contract as to the nature or 
value of any Products or as to any special interest 
in delivery, or to make any declaration as to 
specific stowage requirements of any Products. 

(i) The Buyer agrees to defend, indemnify and hold 
harmless, Ausfine and its affiliates for any liability , 
losses, expenses, fines, charges or costs including 
reasonably attorneys’ fees sustained or incurred as 
a result of the breach of this clause 2 by it, or 
Ausfine acting in accordance with the Buyer’s 
instructions except to the extent that the loss or 
damage was directly caused by, or in connection 
with, a grossly negligent, unlawful, or wilful act or 
omission by Ausfine or its employees, agents and 
subcontractors. 

(j) Ausfine will be entitled (without incurring any 
additional liability), but will be under no obligation, 
to depart from the Buyer’s instructions in any 

respect if Ausfine considers there is good reason to 
do so in the Buyer’s interest, or it it is contrary to 
the requirements of any governmental authority. 

(k) Ausfine may at any time comply with the orders or 
recommendations given by any governmental 
authority. The responsibility and liability of Ausfine 
in respect of the Products will cease on the delivery 
or other disposition of the Products in accordance 
with such orders or recommendations. 

3 Sampling and Analysis 

The Buyer may, prior to delivery, have an attested 
sampler take samples in triplicate in the customary 
manner. The Buyer and Ausfine may stipulate that said 
sampling be monitored.  If  the  Buyer  and  Ausfine 
fail  to  reach  agreement  on  designating  an attested 
sampler, the Buyer will undertake to have the samples 
taken by one of the following controlling authorities: 
SGS: Société Générale de Surveillance; Bureau 
Veritas; Intertek. 

4 Risk and Title to Product 

(a) The risk of loss of the Products will pass to the 
Buyer in accordance with the relevant provision of 
Incoterms or where Incoterms do not for any 
reason apply, immediately upon delivery of the 
Products by Ausfine to the Buyer at the destination 
for delivery shown in the Sales Contract and 
nominated by the Buyer in accordance with clause 
2(a). 

(b) Title in the Product will pass to the Buyer upon 
delivery.  Buyer agrees that, until Ausfine receives 
payment in full:  

(i) the Buyer must store the Products supplied in 
such a way that it is clear that it is subject to 
Ausfine’s security interest;  

(ii) the Buyer irrevocably authorizes Ausfine and 
its representatives to enter any premises 
where the Products are kept and recover the 
Products and, if necessary, to use the Buyer’s 
name and to act on the Buyer’s behalf to do 
so; and 

(iii) if the Buyer sells the Products, the proceeds of 
sale are held for the benefit of Ausfine and 
must first be applied to paying Ausfine the 
charges and/or invoices issued for the such 
Products; and  

(iv) this clause 4 applies in full regardless of any 
transformation, processing or treatment of the 
Products. 

(c) The Buyer acknowledges that these Terms create, 
and Buyer grants, a continuing security interest in 
the Products and all proceeds of sale of the 
Products, from the time of delivery until the time 
that Ausfine receives payment in full. The security 
interest granted under this provision constitutes a 
purchase money security interest under the UCC. 
The security is for all amounts owing or due to 
Ausfine by the Buyer, and is effective under Article 
9 of the Uniform Commercial Code (”UCC”) for 
Products located in the U.S., and under applicable 
laws and regulations in other jurisdictions.. 
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(d) The Buyer consents to Ausfine perfecting its 
security interest under the UCC and other 
applicable laws and regulations, and the Buyer 
agrees to provide all assistance required by 
Ausfine to facilitate this. 

(e) Whether or not Ausfine perfects its security in the 
Products, the Buyer must not offer or create any 
security interest in the Products to the benefit of 
itself or a third party, and must take all steps 
necessary to separately manage and hold the 
Products and identify them as subject to Ausfine’s 
security interest. 

5 Shipment 

(a) Ausfine will use its best commercially reasonable 
efforts to comply with the shipment period and 
other arrangements for delivery set out in the Sales 
Contract or otherwise provided by Ausfine, but 
such arrangements are estimates only and no 
guarantee is given. The Buyer must accept and 
pay for Products in full without deduction or set off 
even in the event of a delay or any other variation 
to the arrangements for delivery.  

(b) The Products will at all times be at the risk of the 
Buyer and Ausfine will not be liable in tort 
(including negligence), contract, bailment, 
contravention of any statute or breach of statutory 
duty or otherwise for any loss of or damage to or 
failure to deliver or delay in delivery or misdelivery 
of the Products or documentation whatsoever, and 
howsoever caused, unless caused by Ausfine’s 
gross negligence, fraud, criminal conduct or wilful 
misconduct.  

(c) Ausfine is not liable for any loss suffered by the 
Buyer in connection with the Products and/or their 
shipment and/or their delivery that is a result of lost 
profits or any consequential, special, incidental or 
indirect loss, including: 

(i) losses that are purely financial or economic 
losses;  

(ii) loss of opportunity;  

(iii) losses in connection with contracts, 
agreements or understandings the Buyer has 
with third parties;  

(iv) loss of market; and 

(v) any other losses whatsoever that do not arise 
directly from physical damage to or loss of the 
Products and are consequential in nature,  

except to the extent that the consequential or 
indirect loss described above is caused by caused 
by the Ausfine’s gross negligence, fraud, criminal 
conduct or wilful misconduct. 

(d) The exclusion of liability in clauses 5(b) and 5(c) 
extends to include not only loss of, or damage to, 
the Products themselves, but loss, damage or 
injury to any person, property or thing damaged 
arising from Ausfine providing the Products or any 
delivery or shipment services under these terms, 
and to any indirect or consequential loss arising 
from such loss, damage or injury or from failure to 

deliver, delay in delivery or misdelivery of the 
Products or documentation. 

(e)  

(f) EXCEPT AS OTHERWISE EXPRESSLY SET 
FORTH HEREIN, AUSFINE DOES NOT MAKE 
ANY EXPRESS OR IMPLIED WARRANTY 
WHATSOEVER, WITH RESPECT TO THE 
PRODUCTS OR THESE TERMS, INCLUDING 
WITHOUT LIMITATION ANY WARRANTIES OF 
MERCHANTABILITY, FITNESS FOR A 
PARTICULAR PURPOSE, NON-INFRINGEMENT, 
OR ANY WARRANTIES ARISING BY LAW, 
COURSE OF DEALING, COURSE OF 
PERFORMANCE, TRADE USAGE, OR 
OTHERWISE. 

(g) Ausfine may deliver the Products in installments.  
Each installment is a separate sale in respect of 
the quality and other properties of the Products 
delivered as well as payment, and these Terms 
and the charges apply. A failure of Ausfine to 
deliver any installment is not a breach of these 
Terms and will not entitle the Buyer to cancel the 
whole or any remaining part of the Sales Contract. 

(h) The Buyer authorizes any deviation from the usual 
manner in which the delivery of the Products are 
provided which may in the absolute discretion of 
Ausfine or its sub-contractors be deemed 
reasonable or necessary in the circumstances. 

(i) If the Buyer expressly or impliedly instructs Ausfine 
to use or it is expressly or impliedly agreed that 
Ausfine will use a particular method of providing 
delivery of the Products, Ausfine will give priority to 
that method but its adoption remains at the sole 
discretion of Ausfine and the Buyer authorizes 
Ausfine to provide the delivery of the Product by 
another method. 

(j) Unless otherwise agreed in writing, Ausfine will be 
entitled to enter into contracts on behalf of itself or 
the Buyer and without notice to the Buyer: 

(i) for the carriage of Products by any route, 
means or person;  

(ii) the carriage of Products of any description, 
whether containerised or not, on or under the 
deck of any vessel;  

(iii) for the storage, packing, transhipment, 
loading, unloading or handling of Products by 
any person at any place whether on shore or 
afloat and for any length of time;  

(iv) for the carriage or storage of Products in 
containers or with other goods of whatever 
nature; or  

(v) for the performance of its own obligations, and 
to do such acts as Ausfine reasonably 
considers may be necessary or incidental to 
the performance of Ausfine’s obligations. 

(k) If at any time Ausfine reasonably considers that the 
carriage of the Products should not be undertaken 
or continued or only continued after effecting any 
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necessary incidental matters or incurring additional 
expense or risk, Ausfine will be entitled to: 

(i) abandon the carriage of such Products or to 
effect such additional incidental matters and 
incur such additional expense, as may be 
reasonably necessary in order to enable the 
carriage to be effected or further effected; and  

(ii) be reimbursed by the Buyer  for the cost of all 
such reasonable additional incidental matters 
and all such additional expense incurred. 

6 Delivery and Demurrage 

(a) The Buyer is responsible for accepting delivery and 
collection of the Product at the destination shown in 
the Sales Contract, the point of delivery it has 
provided to Ausfine, or another destination agreed 
with Ausfine in writing.   

(b) Ausfine is authorized to deliver the Products at any 
address nominated by the Buyer.  

(c) Ausfine will not be bound to deliver the Products 
except to the receiver nominated by the Buyer or to 
such other persons as may be authorized in writing 
by the Buyer to receive the Products.  

(d) If Ausfine is unable to deliver the Products for any 
reason (including failure on the part of the Buyer or 
its nominated representative to take delivery within 
a reasonable time), Ausfine will be entitled to store 
the Products in such manner as it may in its 
discretion determine, and will be entitled to invoice 
the Buyer for the reasonable charges in respect of 
such handling and/or storage and subsequent 
delivery of Products.  

(e) The Buyer agrees to indemnify and hold harmless 
Ausfine for any container demurrage, and container 
detention in respect to containers that carry the 
Products except to the extent that the container 
demurage or container detention is directly caused 
by, or in connection with, a grossly negligent, 
unlawful, or wilful act or omission by the Ausfine or 
its employees, agents and subcontractors.   

(f) The Buyer will indemnify and hold harmless 
Ausfine against any claim, damage, liability, loss, 
cost or expense, including detention or demurrage 
charges, which arise as a result of: 

(i) a failure to return a container; 

(ii) a delay in the return of the container beyond 
the free time provided by the relevant carrier,  

(iii) any damage to the container;  

(iv) the container being returned in a dirty or 
contaminated condition; and/or 

(v) delay in loading or unloading of the Buyer’s 
Products, or any waiting time, detention or 
demurrage for any truck or any other 
conveyance whatsoever,  

except to the extent directly caused by, or in 
connection with, a grossly negligent, unlawful, or 
wilful act or omission by the Ausfine or its 
employees, agents and subcontractors 

7 Payment of Purchase Price 

(a) The Buyer must pay to Ausfine the charges set out 
in the Sales Contract immediately when due, or 
otherwise agreed or applicable under these terms, 
in accordance with Ausfine’s terms of payment 
without set off, counterclaim, deferment on 
account, or deduction of any kind whatsoever.   

(b) The charges for the Product are as set out in the 
Sales Contract except to the extent varied under 
this clause 7.   

(c) Ausfine must notify the Buyer of any proposed 
variation and increase to the price of a Product, 
including as a result of a change in the market 
price of a Product, freight and other third party 
costs, or currency fluctuations at any time before 
date of delivery (Price Notice) in accordance with 
clause 14.   

(d) If the Buyer does not provide a dispute notice as 
required by clause 7(e)(i) below within 10 Business 
Days of receipt of the Price Notice, the Buyer will 
be deemed to have accepted the price increase for 
the Products.  

(e) If the Buyer disagrees with a proposed price 
increase in relation to a Product as notified by 
Ausfine in the Price Notice: 

(i) the Buyer must notify Ausfine in writing of the 
reason for its dispute to the price increase 
within 5 Business Days of receipt of the Price 
Notice (“Dispute Notice”); 

(ii) the parties must use their best endeavours to 
agree on a fair and reasonable price increase 
for the Product as soon as possible; 

(iii) if the Buyer and Ausfine are unable to resolve 
any disagreement between them regarding the 
price increase within 10 Business Days of the 
Buyer delivering a Dispute Notice to Ausfine, 
the dispute must be referred to the managing 
directors or chief executive officers (or their 
nominees) of the parties. The parties must 
ensure that their respective managing 
directors or chief executive officers (or their 
nominees): 

(A) have authority to negotiate and, if 
appropriate, enter into a binding 
agreement on behalf of the relevant 
party; 

(B) meet promptly (and in any event within 
10 Business Days) after the matter is 
referred to them; and 

(C) use their reasonable endeavours and 
act in good faith in an attempt to 
resolve the matter; 

(iv) if the managing directors or chief executive 
officers (or their nominees) have been unable 
to resolve the dispute within the period stated 
in clause 7(e)(iii)(B), then the parties must 
invoke the dispute resolution process in clause 
13; and 
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(v) the Buyer must pay the increased price from 
the date it takes effect and comply with its 
other obligations under these terms until the 
dispute is resolved. 

(f) The Buyer agrees that the price change will not 
release the Buyer from its obligation to pay the 
entire amount of the charges for the Products. 

(g) If there is a change to either party’s credit rating, 
insurance coverage, trading terms or terms of 
finance, Ausfine may adjust the payment terms set 
out in the Sales Contract by providing the Buyer 
with at least 30 days notice in writing.   

8 Notice of Defect of Products  

Subject at all times to the Buyer’s rights under all 
applicable laws and regulations: 

(a) all claims for faulty, incomplete, incorrect or 
defective Products must be submitted in writing 
(“Defect Claim) by the Buyer to Ausfine no later 
than twenty one Business Days after the date the 
Product is delivered;  

(b) upon receiving a Defect Claim, Ausfine will assess 
it and, if the Defect Claim is established, as Buyer’s 
sole remedy, use its best endeavours to ensure 
that the defect is rectified to the Buyer’s reasonable 
satisfaction, without additional cost to the Buyer.  
The Buyer agrees to provide information, co-
operate and assist Ausfine in doing so, at no cost 
to Ausfine;  

(c) if the Buyer does not provide a Defect Claim within 
twenty one Business Days of delivery, the Buyer 
will be deemed to  have accepted the Products; 
and 

(d) to the extent that some Products are not delivered 
at all, or that a defect cannot be rectified, the 
amounts payable by the Buyer are reduced in 
proportion to the non-delivery or reduced value 
attributable to the defect.   

9 Cargo Insurance 

(a) If pursuant to the Sales Contract cargo insurance is 
provided by Ausfine, it will terminate on the expiry 
of 15 days from the date of arrival of the Products 
at the end destination for which the cargo 
insurance is taken out. If an extension to this 
insurance is required, Ausfine must be notified in 
writing prior to the 15th day. 

(b) If the Sales Contract does not provide for cargo 
insurance to be provided by Ausfine, the Buyer is 
responsible for insuring the Products at its own 
cost.  

10 Rights of Ausfine to Terminate 

Ausfine may immediately by written notice terminate the 
sale of Products to the Buyer, and/or these terms, 
without prejudice to either party’s rights existing 
immediately prior to termination: 

(a) if the Buyer fails to pay, when due, any amount 
payable to Ausfine; 

(b) if the Buyer fails to observe or comply with anything 
required to be done by the Buyer under these 
terms; or 

(c) if the Buyer becomes affected by one or more 
Insolvency Events,  

provided that if the termination is for breach, and the 
breach is capable of being rectified, Ausfine has 
provided the Buyer with a breach notice in writing 
requiring rectification within a reasonable period of at 
least 10 days, and the breach remains unrectified after 
that period.  

11 Rights of Buyer to Terminate 

The Buyer may immediately by written notice terminate 
its purchase of Products, and/or these terms, without 
prejudice to either party’s rights existing immediately 
prior to termination: 

(a) if Ausfine has not delivered any Products at all, by 
the date 6 months after the estimated date for 
delivery in the Sales Contract;  

(b) if Ausfine fails to observe or comply with anything 
required to be done by Ausfine under these terms 
or 

(c) if Ausfine becomes affected by one or more 
Insolvency Events, 

provided that if the termination is for breach, and the 
breach is capable of being rectified, the Buyer has 
provided Ausfine with a breach notice in writing 
requiring rectification within a reasonable period of at 
least 10 days, and the breach remains unrectified after 
that period.  

12 Damages and Indemnity 

(a) Without limiting any other rights of Ausfine, any 
monies owing under these terms which are not 
paid when due will bear interest at the lesser of the 
rate of 7% per annum (or another rate notified by 
Ausfine from time to time) or the highest rate 
permitted by applicable law, calculated daily and 
compounded monthly on and from the date such 
monies first become due to Ausfine.  

(b) Buyer will also be liable for all of Ausfine’s 
reasonable costs incurred in the collection of 
monies overdue, including reasonable attorneys’ 
fees. 

(c) Each of Ausfine and the Buyer indemnifies and 
holds harmless the other party (as applicable) 
against any third party claims made against the 
other party (as applicable) arising from or in 
connection with breach by it of these terms, except 
to the extent that Ausfine or the Buyer (as 
applicable) demonstrates that a claim is the direct 
result of a breach of these terms by the other party 
(as applicable), or was directly caused by or in 
connection with a grossly negligent, unlawful or 
willful act or omission by the other party (as 
applicable) or its employees, agents or 
subcontractors. 
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13 Final and Binding Arbitration 

(a) A dispute that has not been resolved by the parties 
within 10 Business Days after one party notifies in 
writing the other party of a dispute must be decided 
by way of final and binding arbitration under the 
Commercial Rules of the American Arbitration 
Association, and judgment on the award rendered 
by the arbitrator(s) may be entered in any court 
having jurisdiction thereof.  

(b) This clause does not prejudice the rights of a party 
at any time to seek urgent interlocutory or 
injunctive, declaratory or other interlocutory relief 
(including for specific performance) against the 
other parties in order to protect or preserve its 
rights under these terms. 

14 Notice and Service of Process 

(a) Any notice, consent, instruction or other 
communication  to be given by either the Buyer or 
Ausfine in connection with these terms will be  
effective only if given in English and in writing, 
signed and delivered either: 

(i) personally;  

(ii) by mail; or  

(iii) by e-mail, 

to the recipient’s place of business.  

(b) Any notice will be taken to have been received, if: 

(i) served personally, the same day; 

(ii) mailed, 3 Business Days after it is posted; 

(iii) emailed, at the time of successful receipt by 
the recipient (which may be evidenced by the 
transmission of an automatic electronic read 
receipt). 

15 Limitation of Ausfine's liability  

(a) Notwithstanding any other provision in these terms 
and subject always to clauses 2(e), and/or clauses 
5(b) to 5(f) (inclusive), if any liability whatsoever, 
howsoever arising is found to attach to Ausfine, the 
liability of Ausfine will not exceed the lesser of the 
following in respect of all claims: 

(i) the value of the Products; 

(ii) the equivalent of 1.00 USD per gross kilogram 
of the Products lost or damaged in the 
currency of the loss or damage, (the exchange 
rate to apply being the rate as at the date of 
the delivery of the Products) lost, damaged, 
misdirected, misdelivered or in respect of 
which a claim arises; or  

(iii)  1000.00 USD per incident.  

(b) For the purposes of clause 15(a), the value of the 
Products will be calculated by reference to the 
invoice value of the Products under the Sales 
Contract plus freight and insurance if paid. If there 
is no invoice value for the Products, the value of 
the Products for the purposes of clause 15(a) will 
be calculated by reference to the value of such 

Products at the place and time when they were 
delivered to the Buyer or owner or should have 
been so delivered. The value of the Products will 
be fixed according to the current market price, or, if 
there be no commodity exchange price or current 
market price, by reference to the normal value of 
goods of the same kind and quality. 

(c) All the rights, immunities and limitations of liability 
in these terms will continue to have full force and 
effect notwithstanding any breach of these terms 
by Ausfine and the terms are severable to the 
extent that they are invalid or unenforceable. 

(d) The Buyer acknowledges that it has relied solely 
upon its own inspection and skill and judgement in 
purchasing the Products. 

(e) The Buyer warrants that no claim or allegations will 
be made against Ausfine by any person (other than 
the Buyer or the Buyer’s disclosed principal) who is 
or may subsequently be interested in the Products.  

(f) The limitations in this clause 15 will not apply to the 
extent that the loss or damage was directly caused 
by or in connection with a grossly negligent, 
unlawful or willful act or omission by Ausfine or its 
employees, agents or subcontractors. 

16 Covenants 

(a) Ausfine does not permit its Products to be used 
directly or indirectly to supply or benefit any person, 
country or territory that are subject to economic 
sanctions programs by Australia, Canada, the 
United States of America, the United Kingdom or 
the EU.  

(b) The Buyer represents that it will not directly or 
indirectly cause products purchased from Ausfine 
to be used to supply, fund or facilitate any activities 
or business or be diverted for the use, sale or 
benefit of any person or country/territory that, at the 
time of use, is subject to economic sanctions 
programs by Canada, the United States of 
America, the United Kingdom or the EU. 

17 Right of set-off 

Each of Ausfine and the Buyer is authorized to the 
fullest extent permitted by law, to set-off and apply any 
amount owed to it from the other party (as applicable) 
under any agreement or arrangement, against any 
amount which it owes to the other party (as applicable). 

18 Force Majeure 

(a) If Ausfine is affected, or likely to be affected, by a 
Force Majeure Event: 

(i) Ausfine must immediately give the Buyer 
prompt written notice of that fact including full 
particulars of the Force Majeure Event and an 
estimate of its likely duration; and  

(ii) the obligations of Ausfine under these terms 
are suspended to the extent to which they are 
affected by the relevant Force Majeure Event 
as long as the Force Majeure Event continues. 

(b) Ausfine must use its best endeavours to remove, 
overcome or minimise the effects of the Force 
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Majeure Event as quickly as possible. However, 
this does not require Ausfine to settle any industrial 
dispute in any way it does not want to. 

(c) If a Force Majeure Event continues for a period of 
30 days or more, then either party may terminate 
these terms by giving 10 days notice.   

(d) For the purposes of this clause 18, Force Majeure 
Event means any cause(s) beyond the reasonable 
control of Ausfine including but not limited to acts of 
God, civil disorder, embargoes, quarantine, war, 
labour disputes, material shortages, damage to 
plants, equipment or facilities necessary to produce 
the Products, interruptions to, restrictions or 
shortages of carriage or transportation, or acts or 
omissions of public authorities including local, state 
or federal governments (including changes in laws, 
statutes or regulations). 

(e) For the purposes of this clause 18, Force Majeure 
Event does not include the imposition of any tariff 
by any public authorities including local, state or 
federal government. 

19 Taxes 

(a) Except for income taxes imposed directly on 
Ausfine in its place of establishment, the Buyer will 
pay, indemnify and hold harmless Ausfine in 
respect of any and all taxes, imposts, tariffs, port 
charges, export and import charges, levies, duties, 
withholding taxes, goods and services or value 
added taxes, stamp duty and other taxes and 
charges applying to the sale and shipment of the 
Products (“Taxes”). 

(b) If Taxes are assessed against Ausfine, Ausfine 
may include in its invoice and the Buyer must pay 
to Ausfine an amount that ensures that Ausfine 
receives the same amount, after such Taxes, as it 
would have received had such Taxes not been 
assessed.   

(c) If Taxes are assessed against the Buyer, on 
request the Buyer will provide Ausfine with a 
certificate evidencing the Buyer’s discharge of such 
Taxes. 

(d) The imposition of Taxes after entry into this Sales 
Contract does not permit the Buyer to terminate 
this Sales Contract.  

(e) The Sales Contract may vary the terms of this 
clause 19.    

 

20 Assignment 

Ausfine and the Buyer must not assign their benefits or 
novate their obligations under these terms without the 
prior written consent of Ausfine or the Buyer (whichever 
is applicable in the circumstances).  

21 Variation 

Any variation, cancellation or waiver of these terms 
must be in writing and signed by an authorised 
representative of each of Ausfine and the Buyer. 

22 Subcontracting  

(a) The Buyer authorizes Ausfine (if it should think fit to 
do so) to subcontract on any terms the whole or 
any part of the the services it provides to the Buyer. 
Such authorization extends to any subcontractor 
and sub-subcontractor. 

(b) Every servant, subcontractor, sub-subcontractor or 
agent of Ausfine will have the benefit of all 
provisions herein as if such provisions were 
expressly for their benefit and shall be deemed to 
be third-party beneficiaries under these terms. 

23 Governing Law 

These terms will be governed by and will be construed 
in accordance with the laws of the State of  Delaware, 
without regard to its conflict of laws principles. 

24 Definitions  

“Business Day” means a day (not being a Saturday, 
Sunday or public holiday) on which commercial banks 
in Delaware are open for general banking business. 

“Insolvency Event” means a voluntary proceeding 
under applicable bankruptcy, insolvency or other similar 
law, a petition presented to take advantage of any other 
law relating to bankruptcy, insolvency or other similar 
law for relief of debtors, being in liquidation or 
provisional liquidation or under administration, having a 
controller, receiver, conservator or analogous person 
appointed to it or any of its property, being unable to 
pay its debts or otherwise insolvent, ceasing to be of full 
legal capacity or otherwise becoming incapable of 
managing its own affairs for any reason.  

“Incoterms” means the international commercial terms 
for the interpretation of trade terms of the International 
Chamber of Commerce as in force at the date of the 
Sales Contract. 

“Products” means the products, goods and services 
described on the Sales Contract and any other products 
sold by Ausfine to the Buyer. 

VGM means verified gross mass as set out in Chapter 
VI, Part A, regulation 2 of SOLAS.  


